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AD TS, FACIHG
FINAKCIAL QUERY

Pentagon Studies New Curb
= on Conflicts of Interest

.. By JOHN W. FINNEY

v gpeeialto The New, York Times.
{WASHINGTON, Jan. 9—The
Defense Department s consid-
ering strengthening its conflict-
.ofsinterest regulations by re-
quiring its scientific advisers to| §
terests. / .
At present, members of the]}
Defense . Science ‘Board and the
ssimilar ‘advisory committees - of
e three 'military services are
‘not, required to describe their

fidngovernmental  activities. iy .
“These :include “consulting jobs| HEADS SURVEY GROUP:
with industry and the like Karl R. Bendetsen, who will

The result, as Pentagon offl-| gorve as chairman of com-

cials acknowledged, is that tl .
Defense Department and tk mittee to assess U. S. troop

military services have.had indoctrination  programs.
direct way of checking on
whether the scientist in his ad- P
visory role is being drawn intolan adviser to an .agency could
4t a potential conflict of interest/violate the law by merely serv-
§§§i§§ﬁ§§§§§ with :his nongovernmental ac-/ing as a consultant to an agency
tiVi§3§5~ Thehl'espo.?sibé}ity ]fOI‘,contractor. even though there
avoiding. such a situation has!
rested - almost entirely on the Was 1o actual abuse of the dual
individual scientist rather than Status. - . :
on the Government, . ) The Defense Department is
As explained by defen=e offi- now holding up an Air Force]
cials, this “honor system” dates gecision to appoint Dr. H. Guy--
bk Lo 8 sy when, 1 S8V g Siever, Profesor of Acro
gaged in Eniversit); research and;nautics and Astronautics at the
the prevailing concept was thgt']\’[assa.c_husetts Institute of Tcch-
what they did no their .private nology. as chairman of the Air
t”&‘;_ f‘gaihth?lrc r%v:;mi bus(?eS:l.'n Force Scientific Advisory Board
L Lhe MCEASing OVEM-y 441 .5 review can be made of
ment support of research in Ie|the-conflict-of-interest problem.
ce years, Governm AN 6 e tpossible step under con-
private scientific research have sideration is to  reguire Dr
become intermingled. Moreover, (o &85 I8 0 X qf b -
university scientists have found|2 BYSY 12 FI0P SOmE 9 S Con-|
themselves in high demand as tractogrsjas a condition of being
consultgnts to Government con- d. chair £ th s
tractors, .partly because of the|Rdmed:echalrman o ¢ com-
influent{al, informed position Mmittec.
they hold as Government ad-'l
visers. . - . i
The members of the defense
,and military science advisory
groups have been drawn prin-
cipally from two groups: uni-
versity profegsors who frequent-
1y hold several consulting jobs
with industry and scientists em-
ployed by defense.contractors, .

Regulations Under Review

Defense officials have initi-’
ated in recent days a review:!
of the conflict-of-interest cri- !
teria and regulations governing-
eniantific advisers. (

S
—
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8 Januaxy 1962

MDCRANDUY FOR THE RECORD
SUBJECT: Possible Conflicts of Interest - TSD Panel

1. Larry Houston telephoned and referred to his previcus
ddseussion of possible coullicts of interest involving Agency
eansuliants vhose f£irme also held Agancy contrects.

2. BFBouston said that TSD had 8 scientific advisory penel
whose merbers had sybmitied pro forme resignations when (LA got &
nev Dirsctor. ALl mesbers were perfectly willing to continue if
reappointed axid | Chief, 'IESD, recommanded thair
resppointment to Mr. MeCona. would ppoint the entire
panel, but before doing so wants to be assured tha. here is no
eonflict of interest. 25X1A9A

3. larry Houston s to hesr from| b and get
8 fev baaic facts, After that Houston will name ane of his lawyers
4o work with Although the general problem of conflicts
of interest cader, ve should try to reach some decision
en the T3 panel pxmgptly since its reappointment is pending in the
Director's office. .

25X1A9%A
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Justice Department Opinion
May Force Restrictions
on Scientific Advisers

| By JOHN W. FINNEY
i Special to The New York Tintes.
i - WASHINGTON, Jan. 6—The
‘Defense Department is being
{forced to reconsider its conflict~
of-interest regulations covering
scientific advisers because of its
discov of a three-year-old
lég—'a]—t%ixmon by the Justice De-
'partment,
" Defense officials acknowledged)
today that to comply with the|
Justice Department interpreta-
tion of the regulations the Pen-
tagon might be compelled to}
impose greater restrictions. |
The Justice Department's in-
terpretation of thae application
of the conflict-of-interest laws
to scientitic advisers and indus-
try consultants is much stricter
than the opinfon and practice
that has prevailed in regulating
the numerous scientific advis-
ory committees in the Pentagon.
Actlvities Limited
Basically, the Justice Depart-
ment’s position is that a scien-
tific adviser toya Government
agency cannot sérve as an em-
ploye or consultafit to a private
concern doing 1kesearch spon-

sored by the ageficy.
The Defense Department’s

position has been-that such out-
side interests and activities of
the scientific advisers were per-
missible. One limitation imposed
by the Defense Department was
that the adviser disqualify him-

self fromL: considering .any mat-
ter, such*as projedt or contracts
in which he had-a directAnter-

Continued

.ge 33,Column 1 |
50 2% Lolumn 1

.

Approved For Release 2005/03/15

i
|
1

T i

PENTAGON STUDIES
‘CONFLICT' RULING

Continued From Page 1, Col. 7

est as a private consultant or

employe.

The Justice Department’s in-
terpretation was given in an
opinion written in March, 1959,
in response to an inquiry from
the Atomic Energy Commis-
sion, The agency wanted a rul-
ing .on -the legality of letting
nmembers of its General Advis-
ory Committee serve as con-
sultants to commission indus-

trial corntractors.

tion ol the couflict-of-intere;]
laws,

Defense legal officials said
the - department had heen un-
aware of the Justice Depart-
ment ruling until it was re-
ferred to this week in an article
in The New York Times de-
scribing the strict rules imposed
by the Atomic Energy Commis-
sion on its principal scientific
advisers, Pentagon legal offi-
cials called the commission’s
lega! office for a copy of the
opinion,

Would Have Repercussions

Aparently the reason the De-

scientific advisers.

Theé department’s answer was|informed sources,’

that such-a dual advisory role
would present a possible "viola.-

fense Department never received
the ruling is that it nevep asked
the Justice Department for an
opinion on the applicability of’
the conflict-of-interest laws to'

According to{
the Defense

Department considered asking!
Or an opinion several monthsi

T

e

.ago but decided not to for fear brought to their attention, de-

f

tain the needed advice and as-

|

of what the answer might be.

fense officials said, they are re-

If the ruling was applied examining their regulations and
throughout the Government, it(policy governing scientific ad-

would have profound repercus-|visers.
icefthey said, that the Defense De-
artment will go to the Justice

sions o v
of re eby_scien-
tists, particularly from univer-
sities serve as advisers tg the
Government and conzultants to
industry, ) :

The objective of the Justice

There is a possibility,

epartment for an opinion on
e applicability of the conflict-

f-interest laws to defense sci-
entific advisers,

Legal officials within the Ad-

Department’s position is to pre-|ministration see little likelihood
vent the sciéntists from using|that the Justice Department will
the influence or inside informa-|make any substantial modifica-
tion they obtatmasGovernment|tion in the opinion it gave to
advisers to benefit their private|the Atomic Energy Commission.
interests. But on the other side|The opinion was drafted in the
of the problem is the question department’s Office of Legal
of how the Government can ob- Counsel, which has traditionally

placed the strictest interpreta-

sistance of non-Governmentalition on conflict-of-interest situ-
scientists if strict conditions are|ations.

imposed on their outside in-
terests.

Officials recalled that the Of-

fice of Legal Counsel kept the
Now that the Justice Depart- Dixon-Yates power case alive

ment’s interpretation has beenland eventually won it on the

conflict-of-interest issue. Sor
Goverfnment lawyers see g clc
legal parallel between the a
viser situation and the issue
the Dixon-Yates case, in whi
Adolphe Wenzell was serving
an unpaid consultant to t
Budget Bureau while he w
vice president of the First Bc
ton Corporation, - :

The Dixon-Yates dase i
volved the construction of
steam plant to feed energy in
the ‘Tennessee Vally ‘Authori
system. h .

A 4, .
Tweo Cases Differ

Defense officials pointed o
that the facts in the Atom
Energy Commission situatic
were somewhat different fro
those in the defense ‘adviso:
committees, 'The__commjssior

General . Advisory Committ

gasses specific projects, but t
etense comniitteeg do not co

sider contract proposals,

: CIA-RDP65-00005R000200020019-1
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Conflict of Interest and Scientific Advisors.

The 1959 D, of J. legal opinion to AEC came while Mr. McCone was
Director? We should check with
QST
COMMO
TSD
DFD
See par. 2 of NY Times clipping, 5 Jan,

Matter has become specific with DCI holding up a paper on TSD
Scientific Advisory Panel until he is advised that there is no conflict
of interest with any of them. 25X1A9A

L, Houston on 8 Jan: Has talked wity } feels that
a few of his panel will be affected. GOC man who will work with me
on this if |

o

Per 9 Janr At staff meeting to-day DCI mentioned matter.
Amory sa € Decision would not affect any DDIers, since all are
used as individuals, rather than as panel,

Bissell: TS8D will have trouble.

ap

o
e
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AEC: Restrtctmg

Scientific Advisers |
In Industry Roles;

'LE.C. CURBS AIDES|
[N PRIVATE WORK

;Cantinued Y¥rom Page 1, Col. 6

|

By JOHN W FINNEY I;Justice Department opinion to

Special to The New York Times,

WASHINGTON, Jan.: 4—The
Atomic Energy Commwswn on
the advice 9of ‘the Justice De-
partment, is enforeing a strict
cqniliet-of- intere't ; policy . lim-
iting the private consultmg ac-
tivities of. its scientific advisers.
* The* commxssion has "ruled
that ‘the ' scxentlsts on ‘its Gen
eral Advxsory Committee .can-
not -act as consultants - to pri-
vate . concerns: doing. -fesearch
work sponsored by the commis-
slon, -

‘The commissmns posxtmn
first adopted in 1959 .and re-
affirmed-in recent weeks, was
based on an advisory' opinion
from the Justice’ Departrient,
th‘at such ‘a dual advisory -role
in’ the Government and in’ pri-
vate industry would @robably
present a violatxon of. the. con-'
flict-of-interest laws. '

- The ‘commission’s’ pos1t10n on
;the - contlict-of-interest . laws
that apply to. sclentific advisers
is: far .stricter than that being
followed " by other Government
lagencies, the Defense Depa.z't-
ment - in’ particula.r. ]

General’s Case Noted

For example,- officials said
that under thé commissiofs in-
terpretation of the laws, Lieut.
Gen. Donald I. Putt, retired,
would . not - 'have' beén able: ito
serve as chairman of ‘tie" ilf-
Force Scientific Advisory Board
and “president ‘of the fUnfted
Technology Corporation,: A West

‘Wwas adopted, unde rosme urg-

““Imember of the General

all Government agencies, limit-
ing the prevalent practice of
scientists’ serving both as ad-
visers to the Government and
as consultants to private indus-

ment’s ability to attract:-scien-:
tific advisers. As one"Defensq
Department official put it:-. -
“Under the commxssion “in-’
terpretation, we would be de-~’
nuded of our scientific ™ éont
sultants.”

Access to Information
The commission’s position

ing from the Joint Congres-
sional Committee on Atomlc
Energy, to prevent the agenc
scientific advisers” from Eemg
AN use Lheir inside infor-
DTNl tifldence to benefit
t lat employers.
~CommmISBIGiT olficials reported
that members of the General
Advisory Committee were in
high demand as industrial con-
sultants, with the offered fees
ranging as high as $1,000 a day.
Commission  officials believe

that one reason industr will
ing to pay su 153h fees is to
obm,ﬁmiﬂf

commissio & rograms.,
TTHE COTAMIERoH ~ position,
grew out of a request by one
Ad-
visory Committee to serve as
a consultant to the General
Dynaniics Corporation on a re-
actor project that would re-
ceive ‘commission research as-
sistance, It was reaffirmed in|.
recent . weeks when the. same
adviser. asked the commissxon

if it- would - be permlssable for
him to join the nuclear science
advisory —~ committee of the

Coast rocket concern doing “fe>
search work for the Air Force.

The - Air.” Forée annournced,
over the week-end that General
Putt had requested, that he not
be reappointed -as chiirman of

ithe "Scientific Advisory Group.
- An extension of the commis-

United Aircraft Corporation

jand advise on a high-temperaw

ure, lithium-cooled reactor that!
he company was developing’
mnder a commission contract.

Violation Held Possible !
In both cascs, the commissionJ

sxons interpretation and the

Ty
AT

Cbntlnued onl’age I,Column 3

ruled that the consulting jobs
would present a possible viola-
tion &f-a section in the Criminal
*ICode” e_{Scction 281), whlch bars
Féderal” emp eing

compénsated in rolation to any

:contract or other arrangement

‘in which the Government has

frowmenm
v

a direct or indirect interest.

The scction was originally de-
signed to discourage a Goveru-
mental official from receiving
ikickbacks or using his position
to further a nongovernmental
interest, The commission also
decided it applied to scientific
advisers on the ground that by
becoming advisers they assumed
the status of Government em-
ployes.

Behind the commission’s posi-

try, would affect the’ (f§Vernsyi

tion is an advisory opinion given
¥ 959, 1§ MAICOIHT R.

—the use of public office to ad-
van({é a priv interest.”
“Fhé criterion, therefore, the
opinion said, “is whether Fhe
consultant services in question
afforded an opporfunity to the
advisory comniittee member to
make use of his Government
office to advance the interests
of his company.”
If such _an opportunity exists
for misuse of public_office, the
om%@'T s suffi-

ise’ the.possibility of
“of. th “xifhct-or-,

Se
req}lest on the applicablhty of
7
confhct-of—interest “laws to sci-
entific advisers 'who ‘served- as
jindustrial consultants. s

The opinion held that Section
281 of the Criminal Code “ap-
parently would prohibit an ad-
s||visory committee member from!
receiving or agreeing to receive
compensation for any services
rendered or to be rendered, ei-
ther. by himself or another, inl
relation to any particular mat-'
ter which directly involves the
commission or in which the com-
mission is directly interested.”

Disqualification Discussed

The Wilkey opinion held that
a scientific adviser would not
necessarily avoid violation of

- |the conflict-of-interest statutes

by "disqualifying himself from
considiring as a Government
committee meniber any matter
in which he had received com-|
pensation from a private con-

cern. This_js contrary to the
positionTof defénse offici :
t is the receipt of compen-~

‘sation which is condemned byi
Section 281" the opinion said.
Eisqualfflcatmn it continued, is
-relevant only to the extent that!
it “would limit the oppor tumty‘
for .the member to use the in-j
fluence or prestige of his ofﬁce!
as an advisory committee mem-.
her” to henefit hls private em-’
ployer and is “necessary to’
avoid an actual contlict of in-!
terest."”

The opinion held, however.

positio

“have not hesitated to apply the
statute to factual situations
hich do not involve any ac-
tual wrongdoing but which pre-
ent an obvious opportunity for
the wrongdoing which . the

~ Istatute was enacted to prevent

need not necessarily:

el a v1olaL10n ok

1 pomted out that courts
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CRIMES AND CRIMINAL PROCEDURE
Title 18, USCA, section 434

"Interested persons acting as Government agents

"Whoever, being an officer, agent or member of, or
directly or indirectly intere sted in the pecuniary profits or
contracts of any corporation, joint-stock company, OT
association, or of any firm or partnership, or other business
entity, is employed or acts as an officer or agent of the
United States for the transaction of business with such
business entity, shall be fined not more than $2,000 or
imprisoned not more than two years, or both,"
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CRIMES AND CRIMINAL PROCEDURE
Title 18, USCA, section 281

""Compensation to Members of Congress, officers and others
in matters affecting the Government

YWhoever, being a Member of or Delegate to Congress, or a
Resident Commissioner, either before or after he has qualified,
or the head of a department, or other officer or employee of the
United States or any department or agency thereof, directly or
indirectly receives or agrees to receive, any compensation for
any services rendered or to be rendered, either by himself or
another, in relation to any proceeding, contract, claim, contro-
versy, charge, accusation, arrest, or other matter in which the
United States is a party or directly or indirectly interested,
before any department, agency, court martial, officer, or any
civil, military, or naval commission, shall be fined not more than
$10, 000 or imprisoned not more than two years, or both; and
shall be incapable of holding any office of honor, trust, or profit
under the United States,

"Retired officers of the armed forces of the United States,
while not on active duty, shall not by reason of their status as such
be subject to the provisions of this section. Nothing herein shall
be construed to allow any retired officer to represent any person
in the sale of anything to the Government through the department
in whose service he holds a retired status.,

"This section shall not apply to any person because of his
membership in the National Guard of the District of Columbia nor
to any person specially excepted by Act of Congress. As amended
May 24, 1949, c. 139 8 6, 63 Stat. 90,

Approved For Release 2005/03/15 : CIA-RDP65-00005R000200020019-1
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CRIMES AND CRIMINAL PROCEDURES
Title 18, USCA, section 216

" Procurement of contract by officer or Member of
Congress :

"Whoever, being a Member of or Delegate to Congress,
or a Resident Commissioner, either before or after he has
qualified, or being an officer, employee, or agent of the
United States, directly or indirectly takes, receives, or
agrees to recelve, any money Or thing of value, for giving,
procuring or aiding to procure to or for any person, any
contract from the United States or from any officer, depart-
ment or agency thereof; or

"Whoever, directly or indirectly, offers, gives, or
agrees to give any money or thing of value for procuring or
aiding to procure, any such contract--

1"Shall be fined not more than $10,000 or imprisoned
not more than two years, or both; and be disqualified from
holding any office of honor, profit, or trust under the
United States.

"The President may declare void any such contract or
agreement, "
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CRIMES AND CRIMINAL PROCEDURE
Title 18, USCA, section 283

"Officers or employees interested in claims against the
Government

"Whoever, being an officer or employee of the United States
or any department or agency thereof, or of the Senate or House
of Representatives, acts as an agent or attorney for prosecuting
any claim against the United States, or aids or assists in the
prosecution or support of any such claim otherwise than in the
proper discharge of his official duties, or receives any gratuity,
or any share of or interest in any such claim in consideration of
assistance in the prosecution of such claim, shall be fined not
more than $10, 000 or imprisoned not more than one year, or both,

"Retired officers of the armed forces of the United States,
while not on active duty, shall not by reason of their status as such
be subject to the provisions of this section. Nothing herein shall
be construed to allow any such retired officer within two years
next after his retirement to act as agent or attorney for prosecuting
or assisting in the prosecution of any claim against the United
States involving the department in whose service he holds a retired
status, or to allow any such retired officer to act as agent or
attorney for prosecuting or assisting in the prosecution of any
claim against the United States involving any subject matter with
which he was directly connected while he was in an active-duty
status.

"This section shall not apply to any person because of his
membership in the National Guard of the District of Columbia nor to

any person specially excepted by enactment of Congress. As
amended June 28, 1949, c. 268, 3 2(b), 63 Stat. 280,"
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CRIMES AND CRIMINAL PROCEDURE
Title 18, USCA, section 284

"Disqualifications of former officers and employees in
matters connected with former duties

"Whoever, having been employed in any agency of the
United States, including commissioned officers assigned to
duty in such agency, within two years after the time when
such employment or service has ceased, prosecutes or acts
as counsel, attoraney, or agent for prosecuting, any claims
against the United States involving any subject matter directly
connected with which such person was so employed or performed
duty, shall be fined not more than $10, 000 or imprisoned not
more than one year, or both. As amended May 24, 1949,
c. 139, 87, 63 Stat, 90,"
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CRIMES AND CRIMINAL PROCEDURE
Title 18, USCA, section 1914

"Salary of government officials and employees payable
only by United States

"Whoever, being a Government official or employee,
receives any salary in connection with his services as such
an official or employee from any source other than the
Government of the United States, except as may be contributed
out of the treasury of any State, county, or municipality; or

"Whoever, whether a person, association, or corporation,
makes any contribution to, or in any way supplements the
salary of, any Government official or employee for the
services performed by him for the Government of the United
States --

"'Shall be fined not more than $1,000 or imprisoned not
more than six months, or both. June 25, 1948, c. 645, 62
Stat, 793, "

Approved For Release 2005/03/15 : CIA-RDP65-00005R000200020019-1



Approved For Release 2005/03/15 : CIA-RDP65-00005R000200020019-1

THE ATOMIC ENERGY ACT OF 1954
Section 163

"Sec, 163. ADVISORY COMMITTEES, -- The members of
the General Advisory Committee established pursuant to section 26
and the members of advisory boards established pursuant to
section 161 a. may serve as such without regard to the provisions
of sections 281, 283, or 284 of Title 18 of the United States Code,
except insofar as such sections may prohibit any such member
from receiving compensation in respect of any particular matter
which directly involves the Commission orvin which the Commission
is directly interested, "
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THE ATOMIC ENERGY ACT OF 1954
Section 26

“"Sec. 26, GENERAL ADVISORY COMMITTEE. -- There shall be a
General Advisory Committee to advise the Commission on scientific
and technical matters relating to materials, production, and research
and development, to be composed of nine members, who shall be
appointed from civilian life by the President. Each member shall
hold officé for a term of six years, except that (a) any member appointed
to fill a vacancy occurring prior to the expiration of the term for which
his predecessor was appointed, shall be appointed for the remainder
of such term; and (b) the terms of office of the members first taking
office after August 1, 1946, shall expire, as designated by the
President at the time of appointment, three at the end of two years,
three at the end of four years, and three at the end of six years, after
August 1, 1946, The Committee shall designate one of its own members
as Chairman. The Committee shall meet at least four times in every
calendar: year. The members of the Committee shall receive a per
diem compensation for each day spent in meetings or conferences, and
all members shall receive their necessary traveling or other expenses
while engaged in the work of the Committee, "
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THE ATOMIC ENERGY ACT OF 1954
Section l6la

"Sec, 161. GENERAL PROVISIONS, -- In the performance of its
functions the Commission is authorized to --

"a, establish advisory boards to advise with and make recom-
mendations to the Commission on legislation, policies, administration,
research, and other matters, provided that the Commaission issues
regulations setting forth the scope, procedure, and limitations of the
authority of each such board; ‘

Ilb’ e oo 11
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THE RECORD

OF THE ASSOCIATION OF THE BAR
OF THE CITY OF NEW YORK

BAR op
W
& 24
g
| VOLUME 1§ S ol | NUMBER 4
Lo kN 2, APXEIN
\ 2l
L @.A'D %
- Association Activities 145
| Calendar 150

"The Future of the Judicial Process:
Challenge and Response 152
By The Honorable Bernard Botein

Employers’ Rights and Duties Under the

1 New Federal Labor Law 174

- By Woodrow J. Sandler :
\"‘Conﬂict-of-][nterest Laws 180
Committee Report 194

Opinion 845—Committee on Professional Ethics

The Library 200
The Presidents of This Association 1 927-1945

APRIL 1960
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Conflict-of-Interest Laws

I
INTRODUCTION AND SHORT SUMMARY

We are today releasing a pre-publication edition of a Report
based upon more than two years of study of the so-called “con-
flict-of-interest” laws of the Federal Government. Also, we expect
that there will be introduced today in both Houses of Congress
a proposed “Executive Conflict-of-Interest Act,” which has been
drafted by this Committee and which is designed to remedy the
manifold defects of the present law. Our findings and recom-

A mendations, which are set forth in the Report, are expressed in

statutory form in the proposed Act.

"The Report will be published in the summer by the Harvard
University Press.

This Committee is issuing this pre-publication mimeographed
edition of its Report so that it will be available at the public
hearings on the topic of the conflict-of-interest laws which com-
menced on February 1%, 1960, before the Antitrust Subcom-
mittee of the Committee on the Judiciary of the House of
Representatives. The House Judiciary Committee, under the _
Chairmanship of Representative Emanuel Celler of New York, <
has already made an important contribution to the wider under-
standing and improvement of this confused, but crucial, area
of law and public administration. The public hearings, which
have just opened, should further advance the cause of urgently

- needed reform. Accordingly, we have distributed some two hun-

dred mimeographed copies of a pre-publication edition of the
Report to members of Congress, the press and to various Federal
departments and agencies.

‘This Official Summary has been prepared for the information

Editor's Note: Printed here is the text of the official summary of the Report of the
Association’s Special Committee on the Federal Conflict-of-Interest Laws, Roswell
B. Perkins, Chairman. The pre-publication edition of the Report and this summary
were made public on February 23, 196o. The full Report of the Committee will not
be available until summer when it will be published by the Harvard University
Press.

180
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i: may be possible for both the strikers and their replacements
tyvote. ] :

Strictly cbpstrued, this amendment would make it possible for
100 economit strikers and the 100 employees who had replaced
them permanently, to vote in the election, even though the strik-
ers were no longer employees and had no future stake as such in
the results. A :

(b) Filing Requirements

The requirement that union officers file non-communist affi-
clavits as a condition of ysing the procedures of the N.L.R.B. has
been repealed. N

Instead, the new law prokibits ex-communists and certain ex- -~
criminals from representing{‘nanagement or labor for a pericd
of five years after termination’of communist party membership
or of the prison sentence, as the case may be.

CONCLUSION

The new Federal Labor Law (“\Landrum-Grifﬁn”) contains
within itself perhaps more problems than it attempts to solve.
“t will be several years before the full\meaning of various of its
provisions is determined in the course of litigation.

In the meantime, it is hoped that this siynmary will alert mem-
“yers of the bar to some of the rights and duties under the law.
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and guidance of those interested persons to whom the Report is
not available and as a guide to the Report.

A. OBJECTIVES

The Report of the Committee has two themes. The first is that
ethical standards within the Federal Government must be beyond
reproach, and that there must, accordingly, be effective regula-
tion of conflicts of interest in Federal employment. The second
is that the Federal Government must be in a position to obtain
~ the personnel and information it needs to meet the demands of
s the Twentieth Century.

' These themes are coequal. Neither may be safely subordinated
to the other. What is needed is balance in the pursuit of the two
objectives. We need a long-run national policy which neither
sacrifices Governmental integrity for opportunism nor drowns
practical staffing needs in moralism. We need a careful regulatory
scheme that effectively restrains official conflicts of interest with-
out generating pernicious side effects on recruitment. J

The basic conclusion of the Committee is that such a scheme
can be worked out. The Report and the proposed Act contain a
recommended new program for achieving this result.

B. ASSESSMENT OF EXISTING RESTRAINTS

The Committee has concluded that the legal and administra-
tive machinery of the Federal Government for dealing with the
problem of conflicts of interest is_obsolete, inadequate for the
protection of the Government, and a deterrent to the recruitment -
and retention of executive talent and some kinds of needed con- /
sultative talent.

1. Obsolescence

The statutory law—most of it a century old—is not broad
enough to protect the Government against the manifold modern
forms of conflict of interest. Most of the statutes were and are
pointed at areas of risk that are no longer particularly significant,
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mainly the prosecution of Government claims. Today, with the
greatly expanded regulatory functions of the Federal Govern-
ment, applications for rulings, clearances, approvals, licenses,
certifications, grants and other forms of Government action are
far more significant in the daily operation of Government than
the prosecution of clairns. Several of the basic statutes now on the
books do not concern themselves at all with these modern Gov-
ernmental activities. .
Other aspects of obsolescence in the present statutes are:

(a) Their focus of interest upon a class of lower ranking
politically appointed clerks that has disappeared. The —
Government today obtains its manpower through a vast
civil service, a top layer of short term political appointees,
an increasing group of advisory and part time personnel,
and through an unlimited variety of contracts for services
provided by non-Government personnel,
(b) Their failure to recognize internal procedures of
modern Government, such as the flexible processes of per-
sonnel administration available to assist in enforcement.
(c) Their lack of recognition of the facts of modern
economic life, such as the existence of private pension
plans.
% (d) Their failure to recognize the essential blending of
| public and private endeavor in the modern American
\\ society, as illustrated by the partnership of government,
"2 industry and educational institutions in the science field. _m=

H

2. Inadequate administration

Partly by reason of the deficiencies in the statutory law, admin-
istration of the conflict-of-interest restraints has always been weak.
The Government has failed to provide a rational, centralized,
continuing and effective administrative machinery to deal with
the problem. If the statutes presented a coordinated whole—a
unified program—and if they imposed direct responsibility on
the President to carry out that program, the central coordination
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and leadership missing in the past would improve. A well-admin-
istered program could, and should guide the thousand good men
as well as snare the one bad one.

3. Uncertainty in interpretation

Enacted fitfully over a 100-year span, the uncoordinated sta-
tutes are inconsistent, overlapping and at critical points defy
interpretation,

4. The Congress

Congress has done a useful and constructive job in its capacity
e’ as investigator. But the Senate confirming committees have sel-
dom considered the overall issue of conflict of interests in relation !
to recruitment. The Armed Services Committee has applied a
wavering standard of stock divestment, useful for certain pur- )
poses, but overemphasizing one single source of conflict-of-inter- /
est problems and having little bearing on the question of actual
official conduct.

5. Recruitment

The main adverse effect of the present system is its deterrent
effect on the recruitment and retention of executive talent and
some kinds of consultative talent. The restrictions tend to en-
circle the Government with a barricade against the interflow of
men and information at the very time in the Nation’s history
when such an interflow is most necessary.

C. RECOMMENDATIONS

The defects in the present law cannot be cured by tinkering.
A thorough-going reconstruction is called for—a new program of
controls designed for modern needs, providing for adequate ad-
ministration and written as an integrated unit. The program must
achieve a balance between the Nation’s need for protection against
conflicts of interest and its need for personnel.

The Committee’s basic recommendations are these:

1. “Conflict-of-interest” problems should be recognized and
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treated as an important, complex, and independent subject of
attention and concern in the management of the governmental
establishment.

2. The present scattered and uncoordinated statutes relating
to conflicts of interest should be consolidated into a single unified
Act, with a common set of definitions and a consistent approach.
Archaic provisions should be repealed.

g. The restraints contained in the present statutes should be

, greatly expanded in their scope by making them applicable to
i essentially all matters in which the public deals with the modern
Federal Government. A

4. Certain important restraints now covered in regulations or
not at all should be included in the basic statutes, particularly
restraints relating to receipt of gifts and coercive use of office.

5. The statutes should permit the retention by Government
employees of certain security-oriented economic interests, such as
continued participation in private pension plans.

6. Wherever it is safe, proper and essential from the viewpoint
of recruitment, the statutes should differentiate in treatment be-
tween regular employees and citizens who serve the Government
only intermittently, for short periods, as advisers and consultants.

7. Regular continuing and effective enforcement of the laW

......

remedies, rather than the clumsy criminal penaltles of present
law. "

8. The statutes should create the framework for active and@g
effective administration of the system of conflict-of-interest re-
straints, headed up with clear responsibility in the President.
The President should designate, pursuant to the proposed Act,
an Administrator to assist him in this function.

9. In addition to the statutes themselves, there should be a
“second tier” of restraints, consisting of Presidential regulations
amplifying the statutes, and a “third tier,” consisting of agency
regulations tailored to the needs of particular agencies. The re-
sponsibility for day-to-day enforcement of the statutes and regu-
lations should rest upon agency heads. :
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10. At all levels of administration potential conflict-of-interest
problems should be headed off by preventive action, such as, for
example, orientation programs for all new employees to acquaint
them with the applicable conflict-of-interest rules, and periodic
reminders as to such rules.

11. There should be more effective prohibitions and penalties
applicable to persons outside Government who induce or par-
ticipate in conduct by Government employees in violation of the
conflict-of-interest laws.

12. Fach committee of the Senate considering a Presidential
. . nominee for confirmation should be given the benefit of a full
analysis, prepared by the Administrator in consultation with the
Department of Justice, of any conflict-of-interest problems the
nominee’s particular situation may present. The confirming com-
mittee should give due consideration to this analysis and to the
protections afforded by a modern and effectively administered
overall scheme of conflict-of-interest restraints, if one is put into
effect.

13. The Congress should initiate a thorough study of the con-
flict-of-interest problems of members of Congress and employees
of the legislative branch of the Federal Government.

% * %

The program advanced here will not “solve” the problem of
conflict of interests in Federal employment. Like most real prob-

L— lems, this is one we must live with permanently, strive to miti-

gate, and adjust to. The program proposed, however, will do
several things.

It meets the flaws of the present pattern of conflict-of-interest
restraints—obsolescence, weakness of administration and faulty
drafting. It would greatly strengthen the main policy of the con-.
flict-of-interest statutes—preservation of the integrity of Govern-
ment. It would provide for an integrated and comprehensible
system of standards and sanctions, together with an effective ma- ¢
chinery for administering that system. It is grounded upon a real-
istic conception of the problem of conflicting interest as it appears
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in the modern setting of American government and society. It
would make a significant contribution toward intelligent staffing
of the Federal government for world leadership.

II
MORE DETAILED STATEMENT OF THE PROGRAM

The Committee recommends a thorough reconstruction of
the entire legal and administrative machinery for dealing with
the problem of conflict of interest in the Executive Branch of the
Government. A summary of its principal recommendations aPp- g

pears below:
RECOMMENDATION 1

“Conflict-of-interest” problems should be recog-
nized and treated as an important, complex, and
independent subject of attention and concern in the
management of the governmental establishment.

Up until the present time, the subject of conflict of interest in
the Executive Branch has been conceived of and dealt with, only
peripherally as an aspect of the general problem of ethics in Gov-
ernment. The fact is that its unique and complex nature and the
variety of difficult problems it raises, particularly the problem of
recruitment, demands that it be isolated and identified as an in-
dependent subject of Government concern. Until it receives the
consideration and attention which it deserves, the problem of
conflict of interest cannot be adequately resolved. &

RECOMMENDATION 2

The present scattered and uncoordinated statutes
relating to conflicts of interest should be consoli-
dated into a single unified Act, with a common set
of definitions and a consistent approach. Archaic
provisions should be repealed.

One of the principal shortcomings of the present law is that it
is composed of many diverse elements scattered throughout the
statute books and containing inconsistencies, overlappings and
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exemptions. The chaotic nature of the law is an impediment to
understanding and a deterrent to recruitment.

The proposed Act would unify the general law of conflict of
interest in one comprehensive statute. Basic terms would be de-
fined and then used consistently throughout. Examples of key
terms, carefully defined at the outset and then used consistently
throughout the proposed Act, include: “Government action”;
“transaction involving the Government”; “assist”; “participate’;
and “responsibility.”

The proposed Act would treat the basic forms of conflict of
interest in a logical progression. The first of the six substantive
restraints deals with action by a Government employee in his
official capacity in a matter in which he has a personal interest.
The second deals with action by a Government employee in his
private capacity in furtherance of an interest adverse to the Gov-
ernment. The third deals with receipt of pay from outside
sources. The fourth deals with receipt of gifts from outside
sources. The fifth deals with action as a Government official de-
signed to induce payments from outside sources. The sixth deals
with post-employment activities in furtherance of an interest
adverse to the Government.

As an example of the close integration of the sections, the
second and sixth prohibitions are almost precisely parallel in
their application to the intermittent Government employee and
the recent former employee, reflecting the basic similarity of the
two situations from the conflict-of-interest viewpoint.

The points in the total statutory scheme where it is important
to supplement the statutes by regulation are clearly identified.

A few archaic statutory restraints superseded by the new Act
would be repealed. Others of the existing statutes would be
amended to exclude from their coverage all Executive Branch
employees (i.e., those covered by the new Act).

Fourteen special exemptive provisions contained in present
law for members of various advisory committees and persons
holding other part-time posts would be repealed, as being un-
necessary in the light of the realistic approach of the new Act to
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the intermittent employee problem. (See Recommendation 6
below.)

Such a unified Act would be more enforceable and more ra-
tional in its application. It would, by its very drafting, remedy
many of the fundamental shortcomings of the present law.

RECOMMENDATION 3

The restraints contained in the present statutes
should be greatly expanded in their scope by mak-
ing them applicable to essentially all matters in A~
which the public deals with the modern Federal
Government.

Six of the seven conflict-of-interest statutes on the books today
have their roots in the problems of a century ago; they are di-
rected primarily against corruption-in the prosecution of claims
against the Government and the process of letting contracts by
the Government. Claim prosecution and, to a lesser degree, pro-
curement procedures have, however, been brought largely under
control by administrative devices other than the conflict-of-inter-
est statutes. In their places have grown up other risks that the
draftsmen of the present statutes did not foresee and provide for.
The proposed Act strikes hard at those deficiencies.

The proposed Act would extend the conflict-of-interest re-
straints to every kind of transaction in which today’s Government
engages with the i)'r'ivété's”egment of the economy. The term An
“transaction involving the Government” is broadly defined as
“any proceeding, application, submission, request for a ruling
or other determination, contract, claim, case or other such par-
ticular matter” which will be the subject of Government action.
The effect of this broad definition in expanding the scope of the
present restraints would be very great.

In this respect Recommendation g is consistent with one made
by the Justice Department to Congress several years ago in re-
sponse to a court decision holding that the present post-employ-
ment restraints apply only to assisting in the prosecution of
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claims against the Government for money or property. In that
case an application for a pre-merger clearance ruling from the
Antitrust Division of the Justice Department was held not to be
a “claim” within the scope of the statute.

The proposed Act would expand present offenses in other
respects. To cite a few examples, present law forbids a govern-
mental employee to transact business as an agent of the Govern-
ment with any “business entity” in the pecuniary profits of which
he is interested. The comparable rule in the proposed Act would
apply not only to business transactions with business organiza-
which the employee has a substantial econémic interest. Further-
niore; anlike the present law, the statute specifies a number of
specific situations where the employee is deemed to hold an eco-
nomic interest, such as where that interest is in fact owned by his
wife or child, or where he has an understanding as to future
employment with a private person or firm.

RECOMMENDATION 4

Certain important restraints now covered in regula-
tions or not at all should be included in the basic
statutes, particularly restraints relating to receipt of
gifts and coercive use of office.

Present law would be further strengthened by the addition of

o,/ two important areas of conduct heretofore treated only in regu-

lations or not at all.

The first would forbid an employee of the Government to re-
ceive a thing of economic value as a gift, gratuity or favor from
anyone who the employee has reason to believe would not give
the gift but for the employee’s office or position with the Govern-
ment. Furthermore, regular Government employees would be
forbidden to receive gifts or favors from anyone who does busi-
ness with or is regulated by his agency. Some room is left in the
statute for limited exceptions to be provided for in regulations.

The second new offense would forbid a Government employee
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to use his office or position with the Government in a manner in-
tended to induce or coerce a person or company doing business
with him to provide him with any thing of economic value.,

RECOMMENDATION §

The statutes should permii the retention by Govern-
ment employees of certain security-oriented eco-
nomic interests, such as continued participation in
private pension plans.

Hallmarks of modern American society are the pension plan,
the group insurance plan, and other kinds of security-oriented
arrangements. 'They are the basis of long-range economic plan-
ning by millions of individuals and families. Under present con-
flict-of-interest laws—passed when no such plans existed—there is
some doubt whether an employee of the Government may legally
continue as 2 member of some plans maintained by his former
employer, at least if contributions to the plan by the employer
are regularly made which benefit the Government employee.
This overhanging doubt presents a great deterrent to the pros-
pective employee and creates a severe hardship for the non-career
employee.

The proposed Act permits Government employees to continue
their participation in certain private plans under some circum-
stances and with adequate safeguards. For example, it would per- A
mit a Government employee to remain a member of a pension, &
group insurance or other welfare plan maintained by his former
private employer so long as the employer makes no contribution
to the plan on behalf of the former employee who is in Govern-
ment service. Similarly, a Government employee could continue
to belong to certain of these plans even if the former employer
does make contributions on his behalf, so long as the plans are
qualified under the Internal Revenue Code and so long as the
payments by the former employer continue for no longer than
five years of Government service.
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RECOMMENDATION 6

Wherever it is safe, proper and essential from the
viewpoint of recruitment, the statutes should differ-
entiate in treatment between regular employees and
citizens who serve the Government only intermit-
tently, for short periods, as advisers and consultants.

To an ever-increasing extent the Government is dependent for
information and advice—for learning not only how to do it, but
what to do—upon part-time, temporary, and intermittent per-

“awrsonnel. These serve individually, or as members of committees,
but that service is in addition to their regular private work as
scientists, technicians, scholars, lawyers, businessmen and so on.
Technically, they are, however brief their service, “employees”
of the Government, and at present, all of the conflict-of-interest
statutes apply to them. This fact has brought about both refusals
to serve and conscious or unconscious ignoring of the statutes by
those who do serve. It has also resulted in a welter of special statu-
tory exemptions. '

The proposed Act distinguishes, in a few key places where it is
safe and proper, between rules for regular full-time Government
employees and rules for what are defined as “intermittent em-
ployees.” Under the proposed Act, an “intermittent employee”
is anyone who, as of any particular date, has not performed serv-
ices for the Government on more than 52 out of the immediately

e’ preceding 65 days. The p2-day limit could be increased to 130
days by Presidential order in a narrow class of cases.

For these intermittent employees, there are certain special
rules under the proposed Act. For example, regular full-time
employees are forbidden to assist private parties for pay in trans-
actions involving the Government; intermittent employees, who
have to earn a living in addition to their occasional Government
work, are allowed to assist others for pay in such transactions,
except in cases where the particular transaction is, or within two
years has been, under the intermittent employee’s official respon-
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sibility or where he participated in the transaction personally and
substantially on behalf of the Government.

Similarly, since intermittent employees, by definition, are em-
ployed by organizations in addition to the Government, they are
not subject to the rule forbidding their Government pay to be
supplemented from private sources in return for personal serv-
ices. Finally, the rules as to receipt of gifts are somewhat different
for the two classes of employees.

RECOMMENDATION ¥ ~

Regular, continuing and effective enforcement of
the law and regulations should be assured by em-
phasizing administrative remedies, rather than the
clumsy criminal penalties of present law.

The basic purpose of a system of conflict-of-interest restraints
is to help maintain high ethical behavior in the Executive Branch
of the Government. It is the judgment of this Committee that the
flexible and multiple weapons of the modern administrative proc-
ess are more fitted to that day-to-day task than the criminal law.

Because the present statutes rely on criminal sanctions, they
are rarely enforced. They are, in many respects, too harsh for
offenses they declare. Furthermore, enforcement by criminal law
is difficult, expensive and time-consuming. Accordingly, the pro-
posed Act relies for its sanctions, in the first instance, upon or- 4
dinary disciplinary procedures, including dismissal. These pro-
cedures are supplemented by civil remedies particularly apt for
former employees dealing with the particular agency—such as
bans against appearances before the agency and civil damage
actions.

The proposed Act retains classical criminal penalties for the
most flagrant violations: those committed “knowingly” or “pur-
posely.” The definitions of these terms are adopted from a draft
Model Penal Code prepared by the American Law Institute,
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RECOMMENDATION §

The statutes should create the framework for active
and effective administration of the system of con-
flici-of-interest restraints, headed up with clear re-
sponsibility in the President. The President should
designate, pursuant to the proposed Act, an Admin-
istrator to assist him in this function.

One of the greatest deficiencies in the present statutes is their
failure to recognize the importance of a cont1nu1nLdm1p§§ya-
‘ tive structure to deal with the problem of conflict of interest. The
vproposed Act would specifically provide for such administrative
machinery.

Clear_overall responsibility would be placed upon the Presi-
dént “for the estab 1shmenti AOEEPEI‘OEI‘IatC standards to protect
againstactual or potent1a1 conf}}cts of 1nterest on the part of Gov- =+
ernnefit emp“l()yees nd f ‘
of this Act and the fegulauons' d orders 1 hereu. I

“To assist the President in carrymg out this respons1b111ty, the
Act calls for the designation by him, from within the Executive
Office of the President, of an “Administrator.” He would be
answerable directly to the President. He is given a series of coor-
dinating, consultative and advisory functions under the Act. He
would work closely with the Department of Justice and agency
heads or their designees, but his would be a small office, and in
no sense charged with centralized operation or enforcement of

e conflict-of-interest restraints.

RECOMMENDATION g
In addition to the statutes themselves, there should
be a “second tier” of restraints, consisting of Presi-
dential regulations amplifying the statutes, and a
“third tier,” conszsting of. agency regulations tailored

zty for day -to-day enforcement of the statutes and
regulations should rest upon agency heads.

The proposed Act contemplates the issuance by the President
of a set of regulations extending, supplementing, implementing
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and interpreting the provisions of the Act. The Act also visual-
izes another set of regulations at the next lower level—that of the
agency heads. The Presidential regulations would take prece-
dence over any regulations issued by agency heads.

Agency regulations would tend to follow the present pattern,
namely, particularized rules adapted to the special risks of the
pér“ti?“;ﬁlalj agency. For example, some agencies may have special
rules ‘6n se of confidential information available within the
agency. Others may adopt special post-employment restraints
which go beyond the statutory provision. This diversity and par-

ticularization is realistic and desirable. ' %

RECOMMENDATION 10

At all levels of administration potential conflict-of-
interest problems should be headed off by preven-
tive action, such as, for example, orientation pro-
grams for all new employees to acquaint them with
the applicable conflict-of-interest rules, and periodic
reminders as to such rules.

Much can be done to fight the conflict-of-interests problem by
preventive measures. Section 11 of the proposed statute makes
several suggestions. New employees can be required to certify
that they have read the conflict-of-interests rules and to report on
their outside employment. In particular, an effective orientation
program would be helpful. Agents and attorneys appearing be-
fore agencies can also be required to file an affidavit stating thatﬂ
they are not, by such appearance, violating any conflict-of-interest
law.

RECOMMENDATION 11
There should be more effective prohibitions and
penalties applicable to persons outside Government
who induce or participate in conduct by Govern-
ment employees in violation of the conflict-of-inter-
est laws.

Not infrequently a Government employee is found in a con-
flict-of-interest situation and penalized for it while the person
responsible for placing him in the situation remains unscathed.
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The proposed Act contains a new and broad section making it
a violation for a person to make a payment (or transfer any other
thing of economic value) to a Government employee while “be-
lieving or having reason to believe that there exist circumstances
making the receipt thereof a violation of” certain sections of the
Act. This prohibition also covers the making of gifts in the situ-
ations corresponding to the situations in which an employee may
not receive a gift.

Both administrative and criminal sanctions are applicable to
these violations by persons dealing with Government employees.

RECOMMENDATION 12

Each committee of the Senate considering a Presi-
dential nominee for confirmation should be given
the benefit of a full analysis, prepared by the Admin-
istrator in consultation with the Department of
Justice, of any conflict-of-interest problems the nom-
inee’s particular situation may present. The con-
firming committee should give due consideration to
this analysis and to the protections afforded by a
modern and effectively administered overall scheme
of conflict-of-interest restraints, if one is put into
effect.

There is substantial evidence that the Government’s efforts to
recruit top-level executives have been impeded by the require-
ments of stock divestment imposed by the Armed Services Com-
mittee of the Senate.

This problem cannot be dealt with by statute. The confirma-
tion power is a constitutional prerogative. However, this prob-
lem should be a subject of joint concern and increased coopera-
tion between the Executive Branch and the Senate. There is some
evidence that recently the Executive Departments have taken
more pains to prepare their nominees for confirmation. Legal
opinions have on occasion been furnished by the Justice Depart-
ment; plans have been worked out in advance of hearings as to
what need be sold and what could be kept, and representatives
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of the appointing department or agency confer in advance of
hearing with appropriate authorities of the Committee.

If the proposed Act were passed, the “Administrator” would
become the central repository for all information concerning con-
flict-of-interest, and he would be expected to assist the Executive
Branch in working out regular procedures for preparing nomi-
nees for confirmation. He could, in cooperation with the Depart-
ment of Justice and general counsel to the agency in question,
prepare a full analysis of the conflict-of-interest problems of the
particular nominee. Over a period of time, these analyses might
be given substantial weight by the confirming committees. _—

Furthermore, if a modern and effective system of statutory
restraints is adopted by Congress and implemented by active Ex-
ecutive Branch administration, the confirming committees might
be willing to place greater reliance on the statutory rules and
procedures. One clear example is the procedure for disqualifica-
tion recognized by the proposed Act where a Government official
holds a particular economic interest in a private entity.

RECOMMENDATION 13

The Congress should initiate a thorough study of
the conflict-of-interest problems of members of Con-
gress and employees of the Legislative Branch of the
Federal Government.

Primarily because of their representative function, members -~
of Congress and Legislative Branch employees are, in matters of
conflict of interests, in a significantly different position from that
of Executive Branch employees. As such, Congress must be con-
sidered separately.

A fresh examination of these problems by Congress, or by a
group initiated by Congress, is needed. However, such a study
should in no way deter immediate action with respect to the
Executive Branch along the lines of the proposed Act.
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